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Honorsble George A. Hight, Chiof Accountant
Board of County and Distriat Fosd Indebiednssse
Austin, Texas :

Dear. £ir: | Opinion NMumber 0-3908
| ) He: the dute of eligibility aof
gertuin bonts to pesrticipate
in the County end Roed lige
triot Highway Yund,

opfnton on CertALn Questioms propounded therein. Tou
our o3 on oer questions : n. You
quote “ubseotion (e L:t Section 6 of Bouse Bil) 688, iots

of the Regnler Tess of the Yorty-sixth leglslsture, which
- resds, in part, es rfollows: :

- "In sddition to end regardless of the othar
ovizions of thie Act, mll bonds voted Wy =
sounty Eier te Jaiuery 2, 1939, in so far as
amounts Of same wWere or mj.:cé:mod and :?
progesls actuslly expanded Sonstrucsion

- of roels which sre o part of the desfigneted sys-
ten of State Fighways, shsll be eligible to par-
ticiyate in the aistrivation of the zoneys coming
into seld County snd Eoad Distriet Highway Fund
the tome as provided f£or othar bdonds under thia
Act enA es of the dste of designation of seid
rond as & part of the ULate Iystemi and where
sueh bondx were voted prior to the designation
of the roud ss » “tate Mizhway, the county
i=sue andé spend the drowseds on the construction
of such ros€ under contract anc specitications
to be approwsd by ths State Mw.{ibmrm

- and when so expendead the bonde shell be bi.
0 ticlpate 4in the County and Roed Distriet

Fund the same as 1f the bonds were ise
sued and expended prior to Jenuwry 2, 1939."

The above quoted iaw was amended in snone rsspects
by the Firat Called fesmionnf the Forty-seventh Leglols—
ture, 1941, The smendment mads no perifcsulsaror substens
tial cha? in the above guoted provision of the prior lawy
however, it added the followlngz laagusge to such aegtion:

“And where aush bonds or warrants were voted
prim to Jeauury <, 1939, and pricr t© the dse
signetion of the road as a “tete Diglhway, and
whiolk heve not yet been issuwd or spced, the
county or defined rosd distriect may lmsue suoh
Yondf or warrsnts or other legel evidencez of
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hed

Mebtedn”n and plece the m*oceean in u&'m
with the Ttate Flghwey Commission for the son-
stmouoa ‘©f such road under plaps, oantx“to,

spegifications, end supervision of m fitate -
Kggbny Department, and whan 50 sxnended. the

neEs ahell be eligidble to Ffartzei te in the

County and Rced District un? the sams

a5 if the bonds had hesn umé and expended -
prior tc Janusry 2, 193%.. Trovided further thst
£X1 suck bonds or warrents to be baresfter sold
pursuant to thie vhf“ ..JIh by & county or c.nm
road &lutriect, ch wi be sligible for :
pstion in the County sné Road District HS m,
ugter the provisions of this Section, sksll be sold
subjeot to the approval of the Board of County amd
Distriot Kosd Indettedness es to smounts, mturi-
ties und interest rete™,

Your f£irst question resds sz follows:

"Under the provisions of the ebcve Quoted state
ute & county which hed voted bonde for road pur=
poses prior to Janusry 2, 1939, dcpocited nmoney
dorlved from the male of such honle In eserow
uith the Ctate Highway Depsriment on iy 13, 1940,
for the purpose of ce:u{ﬁq expensos of oofl-
struction of & road whiloh wen ot the tims 0=
part of the State Highway System, such funds
renalining in the escrow acoount frem May. 13.

1940; construstion of the road wus begun et

41 .

drawn in monthly inetalmen
- beginning Ye 15, 19481, anﬁ nr m '

22, 1941, et wiich time the halanee of the on- LT

tire axpunt derived from the sele of the bonds

was withdrawn snd peié out by the State ¥2

way Depertment to the scatractor construnt

thc roac which weg and is & part nr the ""csu

Hghway * nm. o
“Under this otod ntet.utor; provision we
Tequest your o ag 0 ths dete of -

bility of the bonds to pertiolipets in the |
acd Road District Hizbway Pund,”

b ¢ - urpem that the authoritlies »ancrony

oonsider the tarm "esorow” ss amtummg a deponit of
NODSY 5 hut if money 35 deposited with e third peracn
suant to 2 written sgresment for delivery to the

the performmnce of some condition ixposed thgrd.n,
: the prlnc!.plcs of law mpplicable %o esarow m‘t-

ensrelly waam apprly with oqusl foroe Lo esarcr agredmeats
Emva). s daposit of mommy,

Therefors, If monsy is mude avelleble By @ aom’

. to the Ttate Hipghway Department by mnesns of ah <¢2arow ngretw

ment, title to the Tupds so daposited lagelly remains in the
gsounty until the porformance of the gondiftions pursusnt teo
whioh the title 12 to pasa to the “tete Highway Department,
See ¥udd ‘v. Green, 12 ¥, V. 139, and Corr v. Hartin, 77 B.X.
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870, The uoun,y B3 the grantor ca'mo. legelly reocall) its
sgreerent until ihc othor perty sf grantee bas elther falled
to sarry out Als u@-amt or name %83 not heen seasonsdhly
porforaed, us pmey heve buen conte:spleted by the sgrement.

The atove quoted statute providaz thet whan the o=
oeeds of the bonds {funds now oovered by escrov agresmeint)
have been axpended in the gonstruction of rosds constito-
ting & purt of the Jtute Blghway Cysten, tle bonds should
then be eligih&e to paruo&pﬁtﬁ in spid fund the smue as
rrovided for othar bonds uncer the ZLct a2nd es of the date
of the designatioen of such rond 48 a part of the “yutem.

It appesrs fron the facts unierlying sour rirst
question that the ¥Highway Department sveiled fteelf of the
esarow funds {n moathly instellnents of varying smounts uie .
t11 sald funds wars fully expenfied in sccordance with the
above quoted statute and the ternz of the e¢scrow sproexsnt,
211 sueh exponditures were within the period corrercing Yeb-
rasry 15, 1941, and eadins supust 22, 3194Y, zuch funds heve
ing bean deposited 1o esorow on May 13, 1940C.

’ ~inoe title to the funda 4id not pasas until the: wre
2pplied to the pwrpose nemed, it is obviouaz thet the bonls
onuléd not baocme sligible ror participstion in the time ium-
| nni.ng the deposit in sascrow anw the firat withdrawal, M‘B:

1940, to Felruary 15, I94L1, 4As the funds ware withe
ﬂy the Highway Department, title thereto tmdcubbd.l:
. mﬂ fropm the grantor to the grantee, and certeainly the

to the extant of the »ithirswsl became eligible for

. pat’:cit, Therolfore, on sugust 22. 19:.1 after all of
twa had been withdrswn or axpenied & foard became oblie
'metuwlm:alm&mﬂmmmwﬂ
yrinsipal nx fells due subseQuent to sush date shouid, mxr
the terms of House Bill 688, or {is sucesszsor, Fouse 311
of the Flrst Cslled %us.o-n of the rorty-umth Leginlature,
be paid out of the noneys ssoruling to the Board and ﬂanabh

taruuahpurpan -

The funis when fully sxpended on s Ftate QURLE~
fies the bonds from whioh they sre derived to parﬁoiu{at. o .
the extent of 100% and would then be eligitle for full
Yy Bosrd as to both interent and prinecipal, If an :
sud/or principel psying dete Intervenes prior to s full expeniie
tnrc or witharml by the Ftete Hiphwmy Dopertnent of the ese
orow fund, we think the Toard's ohligrtion to pay wowld be gove
erned by the emount ectuslly expended or so withirswn at that
tine, In oﬁlm' words, the percent of persicipation would be
dtmllnd tio thet the anount motuelly s:pended
or -Ithdrm heora to the totm) asum escrownd, ]

' In our opinion the Terepsins enswersz both your
T £irst and seocond quertions. ¥e therefore dsonm {t unnscadw
sary to disouss the seoOnd guastion.
Trusting thet the ra“eaoine' £11ly enswers your ine

quiry, we sre : truly yours
CZD~8:jTh a"‘tmgyt GYEERAI OF TEYARD
APPROVED GC;. 7e 1241 fsy /s/ Clarence E, Crome
éé Grover ellers , clarcncse E. Crove
ASTT2AT ingistent
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